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Abstract

Is the Global Compact for Safe, Orderly and Regular Migration

(GCMor “the Compact”) essentially a human rights instrument

that complements and strengthens existing obligations under

international law, as some people argue? Or does it entail the

risk that States use it as an excuse to bypass obligations fol-

lowing from human rights treaties, and to introduce further

requirements for regular migration, in fact bringing more mi-

grants in a situation of irregularity? Contributing to the ongo-

ing debate, this paper explores the dynamic relationship be-

tween the GCM and human rights treaties in order to under-

stand the extent to which the GCM has the potential to rein-

force and/or to undermine the human rights protection of mi-

grants. The examination adopts two angles: it first assesses the

substance of the Compact, i.e., its Objectives, in relation to hu-

man rights law, and then examines the GCM as a process, i.e.,

its institutional and procedural dimension in light of its review

mechanisms.
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Is the Global Compact for Safe, Orderly

and Regular Migration (GCM or “the Com-

pact”) essentially a human rights instru-

ment that complements and strengthens

existing obligations under international

law, as some people argue?1 Or does it

entail the risk that States use it as an ex-

cuse to bypass obligations following from

human rights treaties, and to introduce

further requirements for regular migra-

tion, in fact bringing more migrants in a

situation of irregularity?2 Contributing to

the ongoing debate, this paper explores

the dynamic relationship between the

GCM and human rights treaties in order to

understand the extent to which the GCM

has the potential to reinforce and/or to

1 This narrative has been repeated in a number

of academic reflections on the GCM, see, e.g.,

Michele K. Solomon/Suzanne Sheldon, TheGlobal

Compact for Migration. From the Sustainable De-

velopment Goals to a Comprehensive Agreement

on Safe, Orderly, and Regular Migration, in: Inter-

national Journal of Refugee Law (IJRL) 30 (2018),

pp. 584–590; Madeline Garlick/Claire Inder, Pro-

tection of Refugees and Migrants in the Era of

the Global Compacts, in: International Journal of

Postcolonial Studies 23 (2021), pp. 207-226.

2 This critique has been raised with regard to the

interplay between the GCM and the Global Com-

pact on Refugees by Cathryn Costello, Refugees

and (Other) Migrants. Will the Global Compacts

Ensure Safe Flight and Onward Mobility for

Refugees?, in: IJRL 30 (2018), pp. 647–649. With

a view to the UN Migrant Worker Convention,

see, e.g., Alan Desmond, A New Dawn for the Hu-

man Rights of International Migrants? Protection

of Migrants’ Rights in Light of the UN’s SDGs

and Global Compact for Migration, in: Interna-

tional Journal of Law in Context 16 (2020), pp.

222–238; and Mariette Grange/Izabella Majcher,

Using Detention to Talk About the Elephant in

the Room. The Global Compact for Migration and

the Significance of its Neglect of the UN Migrant

Worker Convention, in: International Journal of

Law in Context 16 (2020), pp. 287–303. For a nu-

anced critique from a human rights perspective,

see Ryszard Cholewinski, The Global Compact for

Safe, Orderly and Regular Migration. What Now

with Standards?, in: Paul Minderhoud et al. (ed.),

Caught In Between Borders. Citizens, Migrants

and Humans, 2019, pp. 315-325.

undermine the human rights protection of

migrants. The examination adopts two an-

gles: it first assesses the substance of the

Compact, i.e., its Objectives, in relation to

human rights law (I.), and then examines

the GCM as a process, i.e., its institutional

and procedural dimension in light of its

review mechanisms (II.).

I. Substantive significance

of the GCM: its

consonance with human

rights law

The GCM’s non-binding nature is a typi-

cal feature of the regimes of global gov-

ernance that have emerged in various

branches of international law since the

1990s.3 In this regard, migration is a late-

comer but not an outlier. Legally speaking,

the soft-law nature of a legal document

means that a breach of obligations (or

rather, commitments) laid down in its

provisions does not trigger the State’s re-

sponsibility according to the rules of inter-

national law, and that these provisions are

not justiciable in domestic, regional, or in-

ternational courts. Nevertheless, soft law

may inform the construction of binding

rules of international law on which they

are based, and they provide an indepen-

dent yardstick for reviewing compliance

with the specific commitments voluntarily

assumed.4

3 See Nico Krisch/Benedict Kingsbury, Introduc-

tion: Global Governance and Global Administra-

tive Law in the International Legal Order, in: EJIL

17 (2006), pp. 1–13;Matthias Goldmann, Interna-

tionale öffentliche Gewalt. Handlungsformen in-

ternationaler Institutionen im Zeitalter der Glob-

alisierung, 2015; for further references, seebelow,

section II.1.

4 For example, Guild et al. have noted that “the

expression of political commitment by States
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In the context of the present paper, we

prefer not to engage with the first aspect,

i.e., the GCM’s potential of providing a

repository of legal arguments favouring a

particular interpretation of human rights

treaties. We rather invite the readers to

recognise the GCM for what it is: a docu-

ment expressing the will of States to un-

dertake certain substantive commitments

and to take part in a process of review-

ing compliance with them. How do these

commitments relate to previous consent

to be bound by human rights obligations

in terms of substance?

1. The substantive provisions of the

GCM: reading the GCM as a human

rights document

The text of the Compact is characterised

by three dimensions, or “axes”: human

rights, management and development.5

While the GCM frequently mentions re-

spect for, and the relevance of, migrants’

can have legal consequences”, pointing to the

Compact’s potential role in the interpretation

of binding treaties, see Elspeth Guild/Tugba

Basaran/Kathryn Allinson, FromZero toHero? An

Analysis of the Human Rights Protections within

the Global Compact for Safe, Orderly and Regular

Migration (GCM), in: International Migration 57

(2019), pp. 43–59 (47). With regard to the Global

Compact onRefugees (GCR),Gammeltoft-Hansen

argues that the Compact may serve to interpret

existing treaties, while also helping to establish

the Compact’s norms with States who are non-

signatories to the 1951 Refugee Convention, as

well as the private sector, international organi-

sations and non-governmental organisations, see

Thomas Gammeltoft-Hansen, The Normative Im-

pact of the Global Compact on Refugees, in: IJRL

30 (2018), pp. 605-610 (607-608).

5 Mustafa Aksakal/María Gabriela Trompetero,

¿De lo global a lo local? El rol del Pacto Mundial

en las políticas colombianas hacia la migración

venezolana, in: Lucila Nejamkis et al. (ed.),

(Re)pensando el vínculo entre migración y crisis

Perspectivas desde América Latina y Europa,

2022, pp. 83-111 (89).

human rights,6 it also repeatedly reaffirms

respect for “the sovereign right of states

to determine their national migration pol-

icy”,7 and the aim of contributing to sus-

tainable development.8 A number of Ob-

jectives focus on effective migration man-

agement, the design of “demand driven

[and] tailor-made […] solutions”9 as well

as data collection.10 Other elements of the

Compact, in turn, are primarily concerned

with the causes and consequences of mi-

gration both at the individual level11 and

at societal or national level.12 As Chetail

has astutely noted, “the Compact looks

like a kaleidoscope” due to the “complex

mix of multi-faceted elements that are

constantly changing and create different

patterns depending on the angle of the

relevant issue and related objective.”13 In

other words, while the three axes interlink

and overlap, it is possible to make sense

of the GCM through the lens of each of

these dimensions. The following turns the

“kaleidoscope” of the GCM to the human

rights axis in order to see the image that

emerges.

The first thing to note is that the refer-

ences to human rights in the text of GCM

6 Most prominently: GCM, para. 11, 12, 15 and 17.

7 GCM, para. 7, 15 and 27.

8 The 2030 Agenda for Sustainable Development is

explicitlymentionedas apillar of theGCMinpara.

2 of the Preamble. References to “sustainable de-

velopment” appear in total 35 times throughout

the text of the Compact. For a discussion, see

Desmond (fn. 2).

9 GCM, para. 43.

10 GCM, Objectives 1-4, 9-12, 18 and 21.

11 GCM, Objective 19.

12 GCM, Objectives 2 and 20.

13 Vincent Chetail, The Global Compact for Safe, Or-

derly and Regular Migration ‒ a Kaleidoscope

of International Law, in: International Journal of

Law in Context 16 (2020), pp. 253-268 (254).
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take many different shapes:14 There is a

multitude of generic references, either

to the notion of human rights in general

(subsection a) or to certain human rights

instruments (b). In addition, a limited

number of specific rights are explicitly

mentioned (c), and others—though not

explicitly named—are described in sub-

stance (d). Moreover, there are a number

of references to human rights institutions

or infrastructure in a broader sense (e).

The following will briefly discuss each of

these clusters in turn, to draw some gen-

eral conclusions on the substance of the

document.

a. Generic references to the notion of human

rights

There are at least 29 references to “human

rights” that could be qualified as generic.

These include variants of the terms “to re-

spect, protect and fulfil the human rights

of all migrants”,15 entitlement to,16 respect

for,17 or protection of human rights,18 as

well as the insurance that migrants should

not be denied their human rights.19 More-

over, the GCM contains several generic

references to migrants exercising their hu-

man rights.20 Yet another set of references

calls for a human rights-based approach,21

14 Several authors have given various numbers. This

is due to differences in assessments of what con-

stitutes a reference to human rights.

15 GCM, Preamble 11; Preamble 12; Preamble 15,

Guiding Principle (f); Objective 2, para. 18(h).

16 GCM, Preamble 4.

17 GCM, Preamble 15, Guiding principle (g); Objec-

tive 9, para. 25(c); Objective 11, para. 27.

18 GCM, Objective 2 para. 18(b); Objective 7, para.

23(b).

19 GCM, Objective 4, para. 20(f).

20 GCM, Objective 4, para. 20; Objective 6, para.

22(h); Objective 15, para. 31.

21 GCM, Objective 7, para. 23(a).

-informed training22 and -based actions.23

And finally, in some instances the GCM

mentions variants of the terms “interna-

tional human rights law”.24

Thesegeneric references aremostlynamed

in the context of a specificObjective or pol-

icy area, such as for example in Objective

9, which requires States to “ensur[e] that

counter-smuggling measures are in full re-

spect for human rights”.25While such con-

structions may appear somewhat weak in

their lack of specificity, they do indicate

the relevant provisions of human rights

law that may be applicable in the instant

case. The generic reference remains open

to both the specifics of a given situation,

which may call on different kinds of rights

as the case may be, and to further develop-

ments in human rights law. While it may

not always be clear what human rights law

requires, and the scope of human rights

protection is in flux, the repeated generic

commitment to carry out the respective

elements of migration policies in line with

human rights obligations strongly speaks

for an overall interpretation of the GCM in

the light of and in accordance with appli-

cable human rights law, as it applies to the

given case or context.

b. Generic references to human rights

treaties and soft-law instruments

A separate set of generic references to

human rights comprises human rights

treaties and other relevant instruments,

including soft law. The GCM states in para-

22 GCM, Objective 12, para. 28(b)

23 GCM, Objective 14, para. 30(d).

24 GCM, Preamble 15, Guiding Principle (f); Objec-

tive 5, para. 21(a); Objective 6, para. 22(f); Objec-

tive 6, para. 22(g); Objective 7, para. 23; Objective

9, para. 25; Objective 11, para. 27(a); Objective 15,

para. 31; Objective 17, para. 33; Objective 21, para.

37.

25 See GCM, Objective 9, para. 25(c).
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graph 2 of the Preamble that it rests on the

Universal Declaration of Human Rights

(UDHR), the International Covenant on

Civil and Political Rights (ICCPR), the In-

ternational Covenant on Economic, Social

and Cultural Rights (ICESCR) and “the

other core international human rights

treaties”.26 In the same paragraph, the

Compact further lists the Slavery Con-

vention of 1926 and the Supplementary

Convention on the Abolition of Slavery,

the Slave Trade, and Institutions and Prac-

tices Similar to Slavery, as well as the

International Labour Organization (ILO)

conventions on promoting decent work

and labour migration.27 A noteworthy

omission in this list of relevant treaties

is the International Convention on the

Rights of All Migrant Workers and their

Families (ICRMW). It can arguably be

subsumed under the general reference

to “other core international human rights

treaties”. Despite its relatively low ratifi-

cation rates—the Convention has mostly

been ratified by countries from the Global

South28— it has gained in importance over

the last years. The reason for its increasing

significance is that south-south migration

itself has gained more relevance over the

last decades, and is continuing to do so.29

Under these conditions, the ICRMW and

its interpretation by the Committee on

the Rights of Migrant Workers (CMW) may

gain in significance for the interpretation

of migrants’ human rights more generally,

and could thus also be of relevance to the

GCM.

26 GCM, Preamble 2.

27 GCM, Preamble 2.

28 See https://indicators.ohchr.org (last visited 21

December 2023). At the time of writing, 58 coun-

tries have ratified the ICRMW.

29 See also Alan Desmond, From Complementarity

to Convergence. The UN Global Compact for Mi-

gration and the UN Migrant Workers Convention,

in: WCL/VRÜ 55 (2022), pp. 83-104 (91-92).

In the body of the Compact there are no

further explicit references to human rights

treaties, but a number of other soft-law in-

struments are referenced, among them

the “ILO General Principles and Opera-

tional Guidelines for Fair Recruitment”,

the “United Nations Guiding Principles

on Business and Human Rights”, the “IOM

International Recruitment Integrity Sys-

tem (IRIS)”,30 the “Global Migration Group

Principles and Guidelines, Supported

by Practical Guidance, on the Human

Rights Protection of Migrants in Vulner-

able Situations”,31 and the “OHCHR Rec-

ommended Principles and Guidelines on

Human Rights at International Borders”.32

Whereas it might be criticised that this

is only a fraction of the relevant soft-law

instruments, they are again mentioned in

relation to specific Objectives in order to

guide implementation on these particular

issues.

c. Explicit references to specific human rights

provisions

In addition to a generic commitment to act

in line with human rights law, the GCM

contains a series of explicit references to

specific human rights provisions. At least

18 human rights are explicitly named in

the Compact, some of them several times.

These include civil and political rights,

such as the right to life,33 the right to lib-

erty and security of person,34 the right to a

nationality,35 the right to a legal identity,36

30 All in GCM, Objective 6, para. 22(l).

31 GCM, Objective 7, para. 23(l).

32 GCM, Objective 11, para. 27(g).

33 GCM, Objective 8, para. 24(a).

34 GCM, Objective 15, para. 31(b).

35 GCM, Objective 4, para. 20(e).

36 GCM, Objective 4, para. 20.

https://indicators.ohchr.org
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the right to family life,37 the freedom of

peaceful assembly and association,38 the

freedom of expression,39 the freedom of

themedia,40 the right to privacy,41 the pro-

cedural rights of legal assistance and the

right to be heard42 and due process guar-

antees,43 as well as the migration-specific

prohibition of collective expulsion44 and

the right to return to one’s own country.45

Some economic and social rights are also

mentioned, such as the right to just and

favourable conditions of work,46 the right

to equal pay for work of equal value,47 the

right to safe access to basic services,48 and

the right to the highest attainable stan-

dard of physical and mental health.49 As

cross-cutting issue, the rights of the child

also feature in the Compact.50 Of all the

rights that the Compact refers to, some-

what strikingly, the right to privacy is the

one that is by far referenced the most,51

37 GCM,Objective 5, para. 21 and21(e); Objective 13,

para. 29(h); Objective 21, para. 37(g).

38 GCM, Objective 6, para. 22(i); Objective 16, para.

32(e).

39 GCM, Objective 17, para. 33.

40 GCM, Objective 17, para. 33(c).

41 GCM, Objective 1, para. 17 and 17(i); Objective 3,

para. 19(b); Objective 4, para. 20(a) and 20(b); Ob-

jective 8 para. 24(d); Objective 11, para. 27(b); Ob-

jective 14, para. 30(e); Objective 15, para. 31(b);

and Objective 21, para. 37(c).

42 GCM, Objective 7, para. 23(f).

43 GCM, Objective 8, para. 24(a); Objective 11, para.

27(c); Objective 21, para. 37(e).

44 GCM, Objective 8, para. 24(a).

45 GCM, Objective 21, para. 37.

46 GCM, Objective 6, para. 22(i).

47 GCM, Objective 6, para. 22(i).

48 GCM, Objective 15, para. 31(b).

49 GCM, Objective 6, para. 22(i).

50 GCM, Objective 7, para. 23; Objective 21, para.

37(a).

51 GCM, Objective 1, para. 17 and 17(i); Objective 3,

para. 19(b); Objective 4, para. 20(a) and 20(b); Ob-

followed by, on par, the right to family

life52 and due process guarantees.53

While the list of explicitly mentioned

rights and guarantees is clearly incom-

plete, and may seem somewhat haphaz-

ard,54 several factors might help explain

why the Compact appears to underline cer-

tain rights more than others. First, most

of the explicit references occur in the con-

text of Objectives that bear specific risks

for the interests protected by the relevant

rights. For example, Objective 1 addresses

data collection on migratory movements,

and in that context reminds States of mi-

grants’ right to privacy. Note that this is

also where the “axes” of the GCM intersect

and overlap—whereas several Objectives

that are concerned with migration man-

agement relate to the collection of data,

this is balanced by the protection of mi-

grants’ privacy as a central concernwithin

the Compact. Second, other Objectives

might touch upon such a wide range of

different human rights provisions that the

drafters of theCompact opted for a generic

reference to human rights law rather than

listing all potentially affected rights and

guarantees. And finally, the rights that are

specifically mentioned appear to be the

ones that seemed the least controversial

in context—one blatant omission, as oth-

ers have noted,55 is the non-refoulement

jective 8 para. 24(d); Objective 11, para. 27(b); Ob-

jective 14, para. 30(e); Objective 15, para. 31(b);

and Objective 21, para. 37(c).

52 GCM,Objective 5, para. 21 and21(e); Objective 13,

para. 29(h); Objective 21, para. 37(g).

53 GCM, Objective 8, para. 24(a); Objective 11, para.

27(c); Objective 21, para. 37(e).

54 Notable omissions of relevant rights are for exam-

ple the right to leave, and freedom of religion, see

Chetail (fn. 13), pp. 255-256.

55 See Chetail, ibid., pp. 262-263, who criticises that

this principle is acknowledged merely as an ob-

stacle to removal and not as a ground of interna-

tional protection on its own, and that the princi-



J. Bast et al. • The Dynamic Relationship Between the Global Compact for Migration and Human Rights Law 29

principle, which is not explicitly named,

although it is captured in substance (see

next section).

d. Implicit references to specific human

rights provisions

In addition to explicit generic and spe-

cific references to human rights, there are

also implicit references to specific human

rights in the GCM, that is, the rights are

not explicitly labelled but the text of the

Objectives reads as a description of the

substance of a particular right. Two Objec-

tives stand out in that regard: Objective

13 on immigration detention and Objec-

tive 21 on return and readmission. While

Objective 13 does not explicitly mention

the right to liberty,56 the commitment that

is formulated under that Objective is a

description of what the right to liberty re-

quires with a view to migrants:

[States] commit to ensure that any detention in

the context of international migration follows due

process, is non-arbitrary, is based on law, neces-

sity, proportionality and individual assessments, is

carried out by authorized officials and is for the

shortest possible period of time, irrespective of

whether detention occurs at the moment of entry,

in transit or in proceedings of return, and regardless

of the type of place where the detention occurs. We

further commit to prioritize non-custodial alterna-

tives to detention that are in line with international

law, and to take a human rights-based approach

to any detention of migrants, using detention as a

measure of last resort only.57

ple of non-refoulement is only mentioned in the

Objective of the Compact that is dedicated to re-

turn, but not in the other relevant Objectives re-

lated to pathways for regular migration, the vul-

nerability of migrants, and border management.

56 The only explicit reference to this right occurs in

a somewhat unexpectedmanner in the context of

the places of basic service delivery in Objective

15.

57 GCM, Objective 13, para. 29.

This description is very much in line with

the obligations on States that arise from

human rights lawwith a view to the deten-

tion of migrants.58 Similarly, with a view

to return, although Objective 21 does not

mention the prohibition of refoulement by

virtue of human rights law, the text states

that States

… commit to facilitate and cooperate for safe and

dignified return and to guarantee due process, indi-

vidual assessment and effective remedy, by uphold-

ing the prohibition of collective expulsion and of re-

turning migrants when there is a real and foresee-

able risk of death, torture and other cruel, inhuman

and degrading treatment or punishment, or other ir-

reparable harm, in accordance with our obligations

under international human rights law.59

Notably, although it is preceded by the

soft-law term “commitment”, the elements

that are listed for both detention and re-

turn are in fact binding upon States as

per human rights law.60 The fact that the

binding nature of these “commitments”

appears to be downplayed in both these

cases might have enabled the detailed list

of requirements, clarifying the scope of

obligations developed in international ju-

risprudence over time. Having this spelled

out in an international soft-law instru-

ment might in turn inform the interpreta-

tion and application of the relevant human

rights norms under international human

rights treaties.

58 SeeJürgenBast/Frederik vonHarbou/JannaWes-

sels, Human Rights Challenges to European Mi-

grationPolicy. TheREMAPStudy, 2022, pp. 75-89.

59 GCM, Objective 21, para. 37.

60 On the human rights standard in respect of

forced returns, including the principle of non-

refoulement, see Bast et al. (fn. 58), in particular

pp. 42-43, 124-128 and 185-190.
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e. References to human rights infrastructure

Finally, a notable set of references to hu-

man rights in the GCM involves the human

rights infrastructure—that is, the range of

supervisory bodies, judicial institutions

and civil society actors, contributing by

different means to the effective protection

of migrants’ individual rights.61 National

human rights institutions are not only

mentioned among the relevant stakehold-

ers of the whole-of-society approach,62

but also specifically mentioned for the im-

plementation of various Objectives63 and

the overall implementation of the GCM.64

Moreover, the Compact makes reference

to national policies and programmes to

address the needs of migrants in situa-

tions of vulnerability65 as well as national

monitoring mechanisms on return.66 The

drafters of the Compact appear to have

recognised human rights infrastructure

as vital prerequisites for the protection of

migrant rights to be effective.

2. Conclusions: practice-dependent

complementarity

Although human rights law and migration

law have long been thought of as separate

legal fields in the past, the foundational

nature of human rights for the emerging

international migration law is now well

established.67 This state of legal develop-

ment, i.e., the advance of human rights in

61 On the concept, see ibid., p. 243.

62 See GCM, Preamble 15, Guiding principle (j).

63 GCM, Objective 2, para. 18(c); Objective 12, para.

28(c); Objective 15, para. 31(d); Objective 17, para.

33(d).

64 GCM, para. 44.

65 GCM, Objective 7, para. 23(l).

66 GCM, Objective 21, para. 37(f).

67 See, e.g., Elspeth Guild et al. (ed.), Human Rights

of Migrants in the 21st Century, London 2017.

migration discourse, is clearly reflected

in the Global Compact for Migration. The

Compact is certainly not only, but, as the

above analysis shows, clearly also, a hu-

man rights document. At the same time,

much like human rights treaties, the GCM

does not close its eyes to State interests

but explicitly recognises these as legiti-

mate concerns. In human rights law, many

provisions explicitly recognise certain

public interests, and the related regula-

tory powers of States, as permissible limi-

tations on the scope of the relevant right.

For example, Article 8 of the European

Convention on Human Rights, which pro-

tects family and private life, foresees in

paragraph 2 that public authorities can

interfere with the exercise of this right for

“the interests of national security, public

safety or the economic well-being of the

country, for the prevention of disorder

or crime, for the protection of health or

morals”. Similarly, the recognition of the

State’s interests in controlling the entry

and stay of migrants features prominently

in the majority of the migration-related

judgments of the European Court of Hu-

man Rights.68

However, unlike human rights treaties,

the GCM not only recognises the exis-

tence of legitimate public interests but

goes a step further in adopting a cooper-

ative approach to the exercise of States’

powers and, thereby, also to some degree

subjecting these interests to international

regulation. For example, Objective 1 of the

GCM, which commits States to “[c]ollect

and utilize accurate and disaggregated

data as a basis for evidence-based poli-

68 SeeMarie-Bénédicte Dembour, When Humans Be-

come Migrants. Study of the European Court of

Human Rights with an Inter-American Counter-

point, 2015, pp. 1–6; and Cathryn Costello, The

Human Rights of Migrants and Refugees in Euro-

pean Law, 2015, pp. 10-11.
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cies”69, then further specifies not only the

types of necessary data (“disaggregated by

sex, age, migration status and other char-

acteristics relevant in national contexts”)

but also the purposes for which it shall be

used (namely, to foster “research, [guide]

coherent and evidence-based policymak-

ing and well-informed public discourse,

and [allow] for effective monitoring and

evaluation of the implementation of com-

mitments over time”).

The mixed character of the GCM, with its

core axes of management, development

and rights, helps explain that the instru-

ment may appear incomplete through the

lens of any of these axes alone—an argu-

ment that can certainly be made from the

perspective of human rights law with re-

gard to specific rights. However, this does

not mean that the Compact weakens other

human rights guarantees as laid down

elsewhere in international law. Quite the

contrary: From a legal-doctrinal perspec-

tive, the analysis above clearly supports

the view of a complementary function of

the GCM in relation to human rights law. A

contrario arguments, stating that because

the Compact’s references to human rights

law do not exhaustively cover existing

human rights protection for migrants, or

concerns about the lowering of standards

by means of the GCM, do not appear to

be justified. The strongest legal argument

in that respect is the generic reference to

the entirety of the treaties that form the

“core” of international human rights law

(see above, subsection b).

However, the significance of a legal docu-

ment cannot be judged merely on the ba-

sis of the text of the document. The way

in which the kaleidoscope turns, the ques-

tion of which axis becomes dominant, is

not determined at the level of the text it-

69 GCM, para. 17.

self but in its implementation.Much, there-

fore, depends on the design of the follow-

up mechanisms in the GCM, and whether

they are designed to be capable of facili-

tating a human rights-based reading of the

Compact in practice.

II. Procedural and

institutional significance

of the GCM:

institutionalizing soft law

as a benchmark with

potentially hard impact

The main element of the review mecha-

nism foreseen in the GCM is an Interna-

tional Migration Review Forum (IMRF)

taking place every four years, which “shall

serve as the primary intergovernmental

global platform for Member States to dis-

cuss and share progress on the implemen-

tation of all aspects of the Global Com-

pact”.70 In addition, biennial reports by

the UN Secretary General (UNSG),71 and

regional reviews are foreseen.72 The first

IMRF was conducted in April 2022, with

the projected “Progress Declaration” in-

deed being adopted, despite the break-

down of other fora of international coop-

eration in the wake of Russia’s aggression

against Ukraine. With the first round of

reviews now complete, we shall discuss

the review mechanism’s effectiveness in

achieving progress with regard to the im-

plementation of the GCM’s standards and

goals.

70 GCM, para. 49.

71 GCM, para. 46.

72 GCM, para. 50.



32 MenschenRechtsMagazin • MRM 29 (2024) 1 • pp. 23–43

In a first step, we will draw from insights

about the conditions of effectiveness of

soft-law instruments in public interna-

tional law more generally (section 1). We

will then compare these conditions with

the follow-up mechanisms provided for in

the GCM and offer a preliminary assess-

ment of its potential impact (2). Finally,

we will make some suggestions on how to

improve the GCMprocessmoving forward,

focusing in particular on the role of civil

society actors and the cross-fertilization

with the practice of human rights supervi-

sion (3).

1. Institutional conditions for making

soft law effective

Pioneering research on the impact of soft

law indicates the importance of proper in-

stitutionalization.73 The gist of this line of

research on the use of alternative instru-

ments in international law74 is that they

can turn out to be powerful tools of gover-

nance if the context in which it is embed-

ded allows it to produce communicative

power.75 More specifically, soft law may

73 Matthias Goldmann, We Need to Cut Off the Head

of the King. Past, Present, and Future Approaches

to International Soft Law, in: Leiden Journal of In-

ternational Law (LJIL) 25 (2012), pp. 335–368. In

the context of migration law, see Vincent Chetail,

International Migration Law, 2019, pp. 293-339.

74 Armin von Bogdandy/Philipp Dann/Matthias

Goldmann, Developing the Publicness of Public

International Law. Towards a Legal Framework

for Global Governance Activities, in: Id. (ed.),

The Exercise of International Public Authority by

International Institutions, 2010, pp. 3–32; Ingo

Venzke, How Interpretation Makes International

Law, 2012.

75 Armin von Bogdandy/Matthias Goldmann, Die

Ausübung internationaler öffentlicher Gewalt

durch Politikbewertung, in: ZaöRV 60 (2009), pp.

70–102; engl. version: Id., The OECD’s PISA Pol-

icy, in: International Organizations Law Review 5

(2009), pp. 241-298.

be used as means to internationalise a pol-

icy issue in the first place by creating an

international communicative structure on

the issue, even if (and particularly when)

States are reluctant to cease relevant de-

cision-making powers to international

institutions, or formally bind their hands

by entering into treaty obligations.76 Com-

municative power rests on the assumption

that soft-law instruments create an on-

going discourse of justification around

consented governance goals established

by the respective instruments. Such dis-

course makes non-compliance politically

or economically costly even in the ab-

sence of hard sanctions—which are sparse

and often ineffective in public interna-

tional law anyway. When identifying the

conditions for justificatory constraints,

we rely on research conducted on the ex-

ercise of International Public Authority

(IPA). This research has identified criteria

for assessing both the effectiveness and,

hence, the need for legitimation, of the

use of alternative instruments in global

governance.77 According to this approach,

communicative power through soft law

presupposes regularity, institutionaliza-

tion, independence and legitimacy of the

relevant follow-up mechanisms.

A first prerequisite for soft-law instru-

ments to create communicative power is

that there are regular follow-up mecha-

nisms put in place to assess the degree

of compliance with the expectations or

commitments laid down in the relevant

document.78 Through regular loops of re-

porting on the current state of implemen-

tation and identifying potential shortcom-

ings, a continuous dialogue can emerge.

Once such dialogue is established, the re-

76 Cf. Chetail (fn. 73), pp. 300 et seq.

77 von Bogdandy et al. (fn. 74).

78 Ibid.
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spective soft-law standards provide the

benchmark for reviewing and assessing

policies in a given thematic field, irrespec-

tive of their legally non-binding nature.

The repeated reference to the soft-law

instrument reinforces its relevance as a

legal framework that complements the

sources of hard law, if any. It creates nor-

mative expectations (sometimes mislead-

ingly referred to a “moral” in nature), the

frustration of which requires justification,

despite the absence of hard sanctions for

non-compliance.

Mere reporting at the will of States, how-

ever, may not suffice to actually create

such justificatory constraints. Mecha-

nisms in which reporting takes place

require a certain degree of institution-

alization at the international level, i.e., an

international institution or body that coor-

dinates the process and also evaluates the

reports. Soft-law instruments may only

gain leverage as a benchmark for adapting

public policies if the performance of States

is “judged” by an external public authority

that successfully claims to be independent

in its assessment. The concrete modes of

assessment may, however, vary depend-

ing on the specific context. While in policy

areas where States have an intrinsic inter-

est to become best performers, such as

education, alternative instruments using

outcome indicators and rankings based

on scientific data have proven highly

successful,79 this may look different in

other policy areas. Where a policy field is

marked by significant power imbalances

and intense contestation—as in respect of

migrants’ rights—it is less evident what a

“best practice” is and whether it is bene-

79 Cf.Michael Riegner, Towards an International In-

stitutional Law of Information, in: International

Organizations Law Review 12 (2015), pp. 50-80.

ficial to become a “best performer”.80 In

these contexts, identifying and naming

concrete shortcomings in meeting agreed

standards seem more important, as well

as issuing specific recommendations as

to how shortcomings might be remedied.

Hence, an independent and objective re-

view in order to ensure the legitimacy of

the review process is all the more impor-

tant.

Finally, legitimacy of institutionalised

review processes also hinges upon par-

ticipation of relevant stakeholders. The

acceptance of the soft-law mechanisms

by States can be increased through own-

ership, i.e., a strong role of States in self-

reporting aswell as selection of implemen-

tationmeasures.81However, an exclusively

State-driven review process has signifi-

cant shortcomings. States may paint an all

too rosy picture of their compliance with

the commitments made, or cherry-pick

areas where they perform particularly

well while ignoring more critical policy

tools. Therefore, soft law’s effectiveness

can be achieved best if civil society ac-

tors are also involved either directly in the

review process or by accompanying the

review process with shadow reports and

campaigning. Communicative power is

ultimately based on a communicative en-

vironment in which a multitude of actors

raise their voices and appropriate, inter-

pret and specify a soft-law instrument.

These general insights on the conditions

under which soft-law instruments may

become powerful and effectively impact

80 See Scott D. Watson/Corey Robinson, Knowledge

Controversies of Global Migration Governance.

Understanding the Controversy Surrounding the

Global Compact, in: Catherine Dauvergne (ed.),

ResearchHandbook on the LawandPolitics ofMi-

gration, 2021, pp. 323-339.

81 von Bogdandy et al. (fn. 74), pp. 93-94.
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domestic policies, provide a helpful ma-

trix to assess the follow-up mechanism

put in place by the GCM in the next sec-

tion.

2. Institutionalization and follow-up

mechanisms in the GCM: a complex

process with uncertain impact

At first glance, the institutional follow-

up mechanism envisaged in the GCM

promises to provide favourable conditions

for the Compact to effectively impact do-

mestic migration policies (subsection a).

However, two critical features become ap-

parent upon closer inspection of the early

practice (b). The GCM’s follow-up mecha-

nism is almost exclusively State-led and

bears a significant risk of cherry-picking

from the various Objectives of the Com-

pact. This and the institutionalization at

UN level under the auspices of the Inter-

national Organization for Migration (IOM)

beg the question of how prominent the

role of human rights will actually be in

specifying the standards of assessment

during the ongoing follow-up and review

of the Compact.

a. Some favourable conditions for the GCM’s

impact on immigration policies

The GCM dedicates 15 out of its 54 para-

graphs to issuesof implementation, follow-

up and review. This suggests that the

drafters were well aware of the necessity

of institutionalised mechanisms to ensure

effective impact of the GCM on migration

policies. The Compact emphasises that

“we require concerted efforts at global, re-

gional, national and local levels, including

a coherent United Nations system” to ef-

fectively implement the GCM.82

82 GCM, para. 40.

More specifically, States commit them-

selves to “review the progress made at lo-

cal, national, regional and global levels in

implementing the Global Compact in the

framework of the United Nations through

a state-led approach and with the partic-

ipation of all relevant stakeholders.”83 At

the global level, the review process is co-

ordinated by the IOM, which in the course

of the process of adopting the GCM has

officially become part of the UN system.

The States welcome the decision of the

Secretary-General “to establish a United

Nations network onmigration to ensure ef-

fective and coherent system-wide support

to implementation, including the capac-

ity-building mechanism, as well as follow-

up and review of the Global Compact, in

response to the needs ofMember States.”84

The Compact further notes that IOM will

serve as a coordinator and secretariat of

the Network and that the Network will

draw on the expertise and experience of

other relevant entities in the UN system.85

To effectively realise a regular review pro-

cess, an IMRF has been installed at the

level of UN General Assembly, based on

the former High-Level Dialogue on Inter-

national Migration and Development.86

The IMRF “shall serve as the primary inter-

governmental global platform for Member

States to discuss and share progress on

the implementation of all aspects of the

Global Compact, including as it relates to

the 2030 Agenda for Sustainable Devel-

opment, and with the participation of all

relevant stakeholders.”87 The IMRF shall

not only discuss the implementation of

the GCM’s Objectives in the respective UN

83 GCM, para. 40.

84 GCM, para. 45.

85 Ibid.

86 GCM, para. 49(a).

87 GCM, para. 49(b).
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Member States, but also “allow for inter-

action with other relevant stakeholders

with a view to building upon accomplish-

ments and identifying opportunities for

further cooperation.”88 The review pro-

cess takes place every four years, starting

in 2022, and will “result in an inter-gov-

ernmentally agreed Progress Declaration,

which may be taken into consideration

by the High Level Political Forum on Sus-

tainable Development.”89 While concrete

recommendations to UN Member States

are not envisaged, the Secretary-General

is at least requested “to report to the Gen-

eral Assembly on a biennial basis on the

implementation of the Global Compact”.90

The meticulous description of the review

process in the GCM and its anchoring in

an established international organization

seems to fulfil the basic conditions of in-

stitutionalization as well as of a regular

review procedure. At first glance, this sug-

gests rather favourable conditions for a

noticeable impact of the GCM on future

migration policies in light of the criteria

developed above.

This preliminary finding is further sup-

ported by the fact that the GCM seems

to envisage indeed a continuous dialogue

on all governance levels. To effectively in-

form the IMRF, the GCM invites “relevant

subregional, regional and cross-regional

processes, platforms and organizations”

to review the implementation of the GCM

in the respective region every four years

alternating with the review on the global

level.91 Furthermore, other actors or fora,

such as the Global Forum for Migration

and Development and the IOM Interna-

88 GCM, para. 49(d).

89 GCM, para. 49(e).

90 GCM, para. 46.

91 GCM, para. 50.

tional Dialogue on Migration are invited

to contribute to the IMRF by providing

data, evidence, best practices, innova-

tive approaches and recommendations.92

On the national level, governments are

encouraged to develop “practicable, am-

bitious national responses for the imple-

mentation of the Global Compact, and to

conduct regular and inclusive reviews of

progress at the national level.”93 The devel-

opment of a national implementation plan

is suggested, even if in a less compelling

language. Notably, the national reviews

“should draw on contributions from all rel-

evant stakeholders, as well as parliaments

and local authorities.”94 Moreover, the

Member States also commit themselves

to “implement the Global Compact in co-

operation and partnership with migrants,

civil society, migrant and diaspora orga-

nizations, faith-based organizations, local

authorities and communities, the private

sector, trade unions, parliamentarians, Na-

tional Human Rights Institutions […] and

other relevant stakeholders.”95 This inclu-

sive approach signals that the drafters of

the GCM reflected upon the relevance of

a broad public discourse about the imple-

mentation of the Objectives on the ground,

in order to establish a justificatory com-

munity surrounding the Compact. In line

with this assessment, earlier research on

the GCMs impact suggests that it has a

considerable potential to effectively con-

strain State action in the future.96

92 GCM, para. 51 and 52.

93 GCM, para. 53.

94 Ibid.

95 GCM, para. 44.

96 Peter Hilpold, Opening Up a New Chapter of Law-

Making in International Law. The Global Com-

pacts on Migration and for Refugees of 2018, in:

European Law Journal (ELJ) 26 (2020), pp. 226-

244 (231-232 and 237-238).
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b. State-led review and the potential

dominance of migration control over

migrants’ rights

Nevertheless, there remain a number of

open questions and considerable doubts

as to the real “bite” that this process may

have in practice. The impact of the GCM

in particular on the rights of migrants is

likely to be limited by the fact that the

review process so far is almost exclusively

dominated by States.While a large number

of non-governmental organisations has

been included in the process leading-up to

theGCM,97 the text of the Compact empha-

sises “the important role of State-led pro-

cesses andplatformsatglobal and regional

levels in advancing the international dia-

logue on migration.”98 The Compact also

mentions the inclusion of civil society ac-

tors and other stakeholders and the need

to “foster multi-stakeholder partnerships

around specific policy issues”.99 However,

it does not define concrete modes of par-

ticipation or consultation. Whether States

base their reports also on the findings of

civil society actors, as envisaged by the

GCM, is within their own discretion. Evi-

dence from the review processes leading

up to the 2022 IMRF demonstrates that

States have only rarely done so,100 despite

existing civil society initiatives in some

countries.101 Likewise, the perspective of

97 EvalynTennant/ChristianWolff, Civil Society and

the Struggle for a Rights-Based Global Compact,

in: Global Social Policy 18 (2018), pp. 343-348

(345).

98 GCM, para. 47.

99 GCM, para. 47.

100See Mixed Migration Centre, Wheels in Motion.

Who’s Done What Since the Global Compact

for Migration Was Adopted (and What Should

Happen Next) (2019), p. 25, available at: www.

mixedmigration.org (last visited 21 December

2023).

101On examples of civil society action and prac-

tices of consultative processes, see Mixed Migra-

subnational levels of governance, in par-

ticular of cities and local communities, has

so far not been systematically integrated

in the review process despite relevant

initiatives from local actors, for instance

through the newly established Mayors Mi-

gration Council.102

States have not only dominated the re-

viewprocess so far, but also cherry-picked

those Objectives for reporting where they

performed particularly well while ignor-

ing other, more critical issues.103 Cherry-

picking was facilitated by the fact that, up

until shortly before the event, the review

process was not guided by any template

to be followed. It was only in October

2021 that the UN Network on Migration

provided a roadmap for the 2022 IMRF,

including a template how to structure the

national reports.104 While this was a first

tion Centre, ibid, 26. Demonstrating a lack of

systematic involvement of civil society actors in

the implementation process with a view to Mo-

rocco, and Ecuador, Peru and Colombia, respec-

tively, see Younous Arbaoui, The Impact of the

Marrakech Compact for Migration in Morocco.

The Role of the Government and of Civil Soci-

ety, in: WCL/VRÜ 55 (2022), pp. 19–43, andMaría

D. Collazos The Global Compact for Migration

and the Venezuelan Migration Crisis in Colombia,

Ecuador, and Peru. A Comparative Approach, in:

WCL/VRÜ 55 (2022), pp. 44-63.

102On the Mayors Migration Council, see https://

www.mayorsmigrationcouncil.org (last visited 21

December 2023); for an analysis, see Adriana

Sletza Ortega Ramírez/Luis Alonso De Ita Gar-

cía, The Role of Cities in International Migra-

tionGovernance.Migratory Paradiplomacy in the

Global Compacts for Migration and Refugees, in:

WCL/VRÜ 55 (2022), pp. 64-82.

103See Arbaoui (fn. 101), neatly illustrating this se-

lective reporting strategy by the Moroccan gov-

ernment, and Collazos (fn. 101), on how the Peru-

vian and the Ecuadorian governments have tight-

ened their migration policies in many areas, de-

spite initial support for the GCM.

104UN Network on Migration, Note on the im-

plementation, follow-up and review of the

Global Compact for Safe, Orderly and Regu-

http://www.mixedmigration.org
http://www.mixedmigration.org
https://www.mayorsmigrationcouncil.org
https://www.mayorsmigrationcouncil.org
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step to systematise the implementation

process and give it more coherence, the

concrete instructions given in the tem-

plate remained rather superficial and did

not provide any specific guidance on how

to assess the progress regarding the vari-

ous Objectives. Likewise, the template did

not give any information on the relation

between the 23 Objectives or on how to

integrate the GCM’s ten guiding princi-

ples, including human rights protection.

Regarding the latter, the template only

vaguely “encourage[d the States] to dis-

cuss how the 10 guiding principles […]

are reflected in their policies and prac-

tices.”105

To further improve implementation in a

cooperative mode, the UN Network on mi-

gration invited 27 countries to serve as so

called “champion countries” for the imple-

mentation of the GCM.106 The idea of this

initiative is that these countries should

provide best practices and share their

experiences with other countries. The

initiative can be interpreted as a tool to im-

plement the cooperative implementation

mode envisaged by the GCM. However, the

concrete selection criteria for “champion

countries” largely remain in the dark. As

the GCM is lacking any priority between

the diverse Objectives,107 apparently it

does not really make a difference for the

qualification as a “champion” whether a

country scores highly in best practices

regarding migration control and data col-

lection or regarding the treatment of mi-

lar Migration (GCM), 4 et seq., available at:

https://migrationnetwork.un.org/resources/imrf

-roadmap-annexes-english (last visited 21 De-

cember 2023).

105UN Network on Migration, ibid., 4.

106See https://migrationnetwork.un.org/champion-

countries (last visited 21 December 2023).

107Chetail (fn. 73), p. 331.

grants in line with human rights.108 This

practice runs indeed counter the idea that

“[a]ll the commitments must be taken into

account and implemented as a whole”.109

Rather, it illustrates how the effective re-

viewof theGCMrisks tobe impairedby the

broad range and variety of Objectives cov-

ered by the Compact, despite the fact that

the above-mentioned template “invites”

Member States to provide information on

all 23 Objectives.110 If the States in general

and “champion countries” in particular fo-

cus predominantly on Objectives dealing

with effective migration management, mi-

grant’s human rights risk to be side-lined

in the implementation process.

The risk of selective implementation prac-

tice is particularly acute since the GCM’s

follow-up mechanism lacks any indepen-

dent assessment procedure undertaken by

an international institution or body. Ac-

cording to the GCM, it is the UN Member

States that agree upon a Progress Decla-

ration at the end of each IMRF. An indi-

vidual assessment of States’ reports is not

foreseen in the review process. Likewise,

neither the UN Network on Migration nor

the UN Secretary General are supposed

to issue specific recommendations to the

States on how to best achieve the Objec-

tives of the GCM. The latest report by the

Secretary-General on the implementation

of the GCM in the run-up to the 2022 IMRF

displayed the same deficiencies. Rather

than identifying concrete shortcomings

in state practice, the report almost ex-

clusively focused on best-practices and

progress, while remaining largely superfi-

cial in its assessment.Unlike theSecretary-

108On the case of Morocco, see Arbaoui (fn. 101).

109Chetail (fn. 73), p. 331.

110UN Network on Migration (fn. 104), p. 4.

https://migrationnetwork.un.org/resources/imrf-roadmap-annexes-english
https://migrationnetwork.un.org/resources/imrf-roadmap-annexes-english
https://migrationnetwork.un.org/champion-countries
https://migrationnetwork.un.org/champion-countries
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General’s first report,111 the second report

indeed barely mentioned the concrete

Objectives of the GCM nor did it recom-

mend any specific steps to improve im-

plementation in the future.112 It merely

encouraged States “to consider how to

develop benchmarks and mechanisms to

measure progress on, and monitor the im-

plementation of the commitments in the

Compact.”113

Moreover, the fact that the IOM plays a

crucial role as the institutional hub of the

GCM—its personnel actually sits at the

centre of the UN Migration Network’ sec-

retariat—has raised concerns as to the

prominence of human rights in the GCM

process.114 The IOM has long been per-

ceived as a “service-oriented” interna-

tional organization helping States in ef-

fectuating migration polices of their own

choice and organizing the relocation of

migrants.115 It became a member of the

UN family as an “UN related organization”

111General Assembly, Report of the Secretary Gen-

eral, UN Doc. A/75/542 of 26 October 2020.

112For a critique, see Elspeth Guild/Maja Grundler,

Implementing Migrant Protection? The UN’s sec-

ond report on the implementation of the Global

Compact for safe, orderly and regular migration

(2022), available at: https://protectproject.w.uib.

no/implementing-migrant-protection-the-uns

-second-report-on-the-implementation-of-the

-global-compact-for-safe-orderly-and-regular

-migration (last visited 21 December 2023).

113General Assembly, Report of the Secretary Gen-

eral, UNDoc. A/76/642 of27December 2021, para.

110.

114E.g., by Desmond (fn. 29), p. 89.

115On the history of the IOM, see Jürgen Bast, Inter-

national Organization for Migration, in: Rüdiger

Wolfrum (ed.), Max Planck Encyclopedia of Pub-

lic International Law (last updated March 2012).

On the IOM’s role in the global architecture of

global migration governance, see Chetail (fn. 73),

pp. 340–397. For a comprehensive analysis, see

Megan Bradley, The International Organization

for Migration. Challenges, Commitments, Com-

plexities, 2020.

only in 2016.116 Given its trajectory as a

donor-driven organization and its focus

on migration management, including its

most repressive elements such as deten-

tion, the IOM has long been criticised for

not being committed to the protection of

migrants’ human rights.117 Much of this

critique is outdated by now, given that

the IOM has shifted alliances at some

point in the last decade and adopted a

more liberal approach in its language and

projects, including the ample use of hu-

man-rights talk.118 However, the IOM still

has not developed any practice of criti-

cizing its Members for their poor human

rights performance.119 The incorporation

in the UN family potentially is a crucial

step to close this long-standing gap. Ac-

cording to Art. 2.5. of the UN-IOM Agree-

ment, the IOM is now explicitly obliged

to respect migrants’ human rights and all

relevant international law for that mat-

ter. This treaty-based obligation makes

up for the lack of such reference in IOM

Constitution. Legally, the IOM can now

not only be held accountable by interna-

tional human rights law itself regarding

its operative work120 but may also start

using these standards vis-à-vis its own

Members. There remain, however, doubts

whether the new institutional and norma-

tive context will smoothly translate into

116Agreement concerning the Relationship between

the United Nations and the International Organi-

zation for Migration, ratified 19 Sept 2016, UN

Doc. A/Res/70/296 (Annex I) and A/70/976.

117Fabian Georgi, Managing Migration? Eine kritis-

che Geschichte der Internationalen Organisation

für Migration (IOM), 2019;Martin Geiger/Antoine

Pécoud, The InternationalOrganization forMigra-

tion. The New “UN Migration Agency” in Critical

Perspective, 2020.

118Cf. Georgi, ibid., pp. 325 et seq.

119Chetail (fn. 73), p. 396.

120Jürgen Bast, Der Global Compact for Migration

und das internationale Migrationsregime, in: ZAR

2019, pp. 96-99 (98).

https://protectproject.w.uib.no/implementing-migrant-protection-the-uns-second-report-on-the-implementation-of-the-global-compact-for-safe-orderly-and-regular-migration
https://protectproject.w.uib.no/implementing-migrant-protection-the-uns-second-report-on-the-implementation-of-the-global-compact-for-safe-orderly-and-regular-migration
https://protectproject.w.uib.no/implementing-migrant-protection-the-uns-second-report-on-the-implementation-of-the-global-compact-for-safe-orderly-and-regular-migration
https://protectproject.w.uib.no/implementing-migrant-protection-the-uns-second-report-on-the-implementation-of-the-global-compact-for-safe-orderly-and-regular-migration
https://protectproject.w.uib.no/implementing-migrant-protection-the-uns-second-report-on-the-implementation-of-the-global-compact-for-safe-orderly-and-regular-migration
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the practice of the organization as theUN’s

migration agency. This is a concern also in

the context of the GCM, which itself offers

ample opportunities to concentrate on

technical issues of migration management

rather than on migrants’ human rights.121

Moreover, some fear that reporting to the

IOM may further reduce incentives to pro-

vide to UN human rights treaty-bodies.122

The lingering distrust by civil society ac-

tors and academics vis-à-vis the IOM, as

reflected in such statements, may in itself

pose an obstacle to its productive role in

the GCM process. The degree to which

the incorporation into the UN family will

change the organizational culture of the

IOM, therefore, remains crucial for the

impact of the GCM in terms of migrants’

human rights.

Finally, the dominant role of States in re-

viewing the implementation of the GCM

Objectives is further exacerbated by the

fact that civil society actors do not fully

“own” this process. The drafting of the

GCM was marked by a high degree of in-

volvement of NGOs and other non-state

actors at the global level, a fact that has

left its traces in the final text.123 This is

less evident in the context of the IMRF,

which operated under the more restric-

tive rules of the UN General Assembly.

The “shrinking space for civil society”

was explicitly criticised by the Civil So-

ciety Action Committee, a self-organised,

joint civil society advocacy mechanism

on migration policy and governance, in

an open letter to the President of the Gen-

121Desmond (fn. 2), pp. 234-235.

122Desmond (fn. 29), p. 89.

123Cf. Jenna Hennebry/Nicola Piper, Global Migra-

tion Governance and Migrant Rights Advocacy.

The Flexibilization of Multi-stakeholder Negoti-

ations, in: Catherine Dauvergne (ed.), Research

Handbook on the Law and Politics of Migration,

2021, pp. 369-383.

eral Assembly, calling for “meaningful

participation of all relevant stakeholders

in the entire IMRF” a few weeks before

the IMRF took place.124What is even more

important is a considerable gap between

the global and the domestic level in re-

spect of civil society participation in the

GCM process. The reception of the GCM

by national NGOs is rather mixed. Only

in some places have civil society actors al-

ready taken up theGCM in their dailywork

and try to push States in implementing it

more diligently and in conformity with

human rights standards.125 In other coun-

tries NGOs have taken a rather sceptical

stance on the GCM,126 and have therefore

not engaged substantially with the GCM

and its implementation. Non-state actors

in many countries may also simply lack

the knowledge and/or capacity to involve

themselves with distant affairs like the

GCM. The hesitant reception by civil soci-

ety actors on the ground, at least in some

countries, further reduces the likelihood

that the GCM will become a core standard

for practices of “naming and shaming” in

the international realm.

124Civil Society Action Committee, Endorse the

Open Letter on Shrinking Space for Civil Society!

(2022), available at: https://csactioncommittee.

org/endorse-the-open-letter-on-shrinking-

space-for-civil-society (last visited 21 December

2023); and see Stefan Rother, Global Migration

Governance from Below. Actors, Spaces, Dis-

courses, 2022, pp. 119-120.

125Civil Society Action Committee, Civil Society

Engagement in Global Compact for Migration

(2020), available at: https://csactioncommittee.

org/wp-content/uploads/2020/07/Mapping

-report-FINAL.pdf (last visited 21 December

2023).

126For a paradigmatic example, seeArbaoui (fn. 101),

pp. 27-33.

https://csactioncommittee.org/endorse-the-open-letter-on-shrinking-space-for-civil-society
https://csactioncommittee.org/endorse-the-open-letter-on-shrinking-space-for-civil-society
https://csactioncommittee.org/endorse-the-open-letter-on-shrinking-space-for-civil-society
https://csactioncommittee.org/wp-content/uploads/2020/07/Mapping-report-FINAL.pdf
https://csactioncommittee.org/wp-content/uploads/2020/07/Mapping-report-FINAL.pdf
https://csactioncommittee.org/wp-content/uploads/2020/07/Mapping-report-FINAL.pdf
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3. How to improve the GCM’s follow-up

mechanism to facilitate human

rights-based implementation

In the light of the risks and shortcomings

identified above, the next sectionwill offer

a few suggestions to improve the follow-

up so as to enhance its ability to further

a human rights-based implementation

of the GCM. They may help to ensure a

broader public discourse about migrants’

human rights in the future implementa-

tion process.

a. Making the GCM review process more

effective

First, the UNNetwork onMigration should

make sure that during the second review

cycle the UN Member States indeed con-

sult “all relevant stakeholders”. Thiswould

require regular consultations with civil

society actors as well as with local au-

thorities, rather than being limited to a

“multi-stakeholder hearing one day prior

to the IMRF” as in the roadmap of the UN

Network on Migration prior to the 2022

IMRF.127 While the UN Migration Network

did respond to some of the demands from

the open letter claiming civil society in-

volvement, among others enabling civil

society actors to provide comprehensive

input and feedbackon thevariousdrafts of

the Progress Declaration in 2022,128 such

consultations should become mandatory

throughout the review cycle. Considering

the views of civil society actors will allow

highlighting existing deficits regarding

migrants’ rights and force governments

to provide justification or remedies. Struc-

turally including the perspective of local

actors in the review process may help to

ensure that the Objectives of the GCM can

127UN Network on Migration (fn. 104), p. 2.

128Rother (fn. 124), p. 120.

actually be realised at all levels of gover-

nance. It may allow to better identify un-

used capacities as well as unknown obsta-

cles for the implementation of the GCM’s

Objectives and acknowledge the increas-

ing role of cities and local governments as

agents of migration governance. Overall,

ensuring broader stakeholder participa-

tion in the preparation of the national

reports would emphasise the relevance of

migrants’ human rights in the GCM’s im-

plementation process, i.e., strengthen that

“axis” of the GCM.

A second suggestion for improving the re-

view process would be to further develop

the existing follow-up template. Ideally,

such a template would be developed with

the participation not only of States but

also of non-governmental actors. A re-

vised template should go beyond the cur-

rent template in at least two ways. First,

it should include a procedural element in-

dicating the type of actors that have to

be consulted at the national level and give

someguidance regarding themode of their

participation. Second, a revised template

should also include indicators allowing to

better assess Member States’ performance

on the respective Objectives. An improve-

ment of the template according to these

requirements would foster a more uni-

form reporting practice, could prevent

cherry-picking, and allow for a better

comparative assessment of implementa-

tion measures and remaining deficits. A

similar path is already followed by the Ob-

servatory on the Global Compact in Chile,

which seeks to provide an indicator-based

assessment of state practice regarding the

GCM’s Objectives.129

129Mixed Migration Centre (fn. 100), p. 26; Obser-

vatorio Pactos de Migración en América Latina,

available at: https://espaciopublico.cl/nuestro

_trabajo/observatorio-pactos-de-migracion-en

-america-latina (last visited 21 December 2023).

https://espaciopublico.cl/nuestro_trabajo/observatorio-pactos-de-migracion-en-america-latina
https://espaciopublico.cl/nuestro_trabajo/observatorio-pactos-de-migracion-en-america-latina
https://espaciopublico.cl/nuestro_trabajo/observatorio-pactos-de-migracion-en-america-latina
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In the medium term, the UN Network on

Migration itself should consider issuing

recommendations based on the objec-

tive assessment of the national reports.

While this could significantly increase

the chances for an effective impact of

the GCM, it would be a rather bold step

given the lack of a clear mandate in this

respect. However, the GA’s Resolution on

format and organizational aspects of the

first International Migration Review Fo-

rums already indicated that the Progress

Declaration could have contained “rec-

ommendations on the implementation of

the Global Compact, if appropriate”.130

While the Progress Declaration adopted

in 2022 falls short of exploring the path

towards country-specific recommenda-

tions, arguably it provides a sufficient

legal basis for expanding the review ac-

tivities of the UN Network on Migration

to lay the groundwork for embracing

such recommendations in the next inter-

governmentally agreed document.

b. Aligning the GCM review process with

treaty-based review mechanisms

Even in the absence of the measures men-

tioned so far, the review process of the

GCM would benefit significantly from an

alignment with the reporting procedures

established under the various human

rights treaties, and with the migration-

related jurisprudence of the human rights

treaty-bodies. For example, the CMW has

established a working group on the Con-

vention and the Global Compact for Safe,

Orderly and Regular Migration, and is

working towards a General Comment No.

6 on the convergence of the two instru-

130General Assembly, Resolution on the format and

organizational aspects of the international migra-

tion review forums, UN Doc. A/RES/73/326 of 29

July 2019.

ments.131 The CMW’s General Comment

No. 5 (2021) on migrants’ rights to liberty

and freedom from arbitrary detention is

explicitly meant “to provide guidance to

States on implementing the Global Com-

pact for Migration”,132 thereby also ad-

dressing scholarly concerns that the GCM

lags behind the relevant guarantees when

it comes to regularization, firewalls, crim-

inalization and protection against deten-

tion.133 At the same time, in strategically

aligning with the GCM process, the CMW

seems to benefit from the GCM’s broader

support among UNMember States.

Such cross-fertilization between human

rights treaty-bodies and the GCM’s review

mechanism should be fostered on a sys-

tematic basis. In our view, the alignment

should also pertain to country-specific

evaluations. Given that our call on the

UN Network on Migration to issue recom-

mendations directed towards UN Member

States is unlikely to be heard for the time

being, the UNNM nonetheless could play

a useful role in collecting the relevant re-

ports and communications as they result

from complaint procedures and state re-

porting procedures. These findings and

recommendations of the treaty bodies

could be organised according to the GCM’s

Objectives and form an integral part of a

more comprehensive practice of state re-

porting in respect of the GCM.

131Committee on the Protection of the Rights of All

Migrant Workers and Members of Their Families,

Call for submissions on concept paper and draft

outline for its draft General CommentNo. 6 on the

Convergence of the Convention and the Global

Compact for Safe, Orderly and Regular Migration,

available at: https://www.ohchr.org/en/calls-for

-input/2022/call-submissions-concept-paper

-and-draft-outline-its-draft-general-comment

-no (last visited 21 December 2023).

132CMW/C/GC/5, para. 8.

133Desmond (fn. 29), pp. 92-101.

https://www.ohchr.org/en/calls-for-input/2022/call-submissions-concept-paper-and-draft-outline-its-draft-general-comment-no
https://www.ohchr.org/en/calls-for-input/2022/call-submissions-concept-paper-and-draft-outline-its-draft-general-comment-no
https://www.ohchr.org/en/calls-for-input/2022/call-submissions-concept-paper-and-draft-outline-its-draft-general-comment-no
https://www.ohchr.org/en/calls-for-input/2022/call-submissions-concept-paper-and-draft-outline-its-draft-general-comment-no
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Finally, the GCM review process would

hugelybenefit fromanother lesson learned

in the realm of human rights: the consis-

tent practice of non-governmental organi-

zations to issue shadow reports on domes-

tic implementation and to demand from

their governments to have them discussed

before filing the state report. Civil soci-

ety organisations in some countries have

already issued such reports in the con-

text of the 2022 IMRF,134 and the Global

Coalition for Migration, with support of

the Friedrich Ebert Foundation, published

a “Spotlight Report on Global Migration”

ahead of the IMRF, on a website with fur-

ther material, aiming to “generate momen-

tum for a rights-based, migrant-centred,

and gender-responsive implementation

of the Global Compact for Migration”.135

Research on the implementation and re-

view of human rights treaties has shown

that shadow reports are not only an ef-

fective tool to raise awareness for critical

issues that state reports tend to ignore

but may also help to provide guidance for

future reporting and assessment.136 They

may serve as a crucial tool to intensify

public discourse surrounding the GCM

and holding States publicly accountable

for deficits and shortcomings. Non-gov-

134On Germany, see Marina Liebsch/Jonas Wipfler,

Das globale Überprüfungsforum für die Umset-

zung des globalen Migrationspaktes. Forderun-

gen der Zivilgesellschaft, in: ZAR 2022, pp. 360-

364.

135Global Coalition on Migration and Friedrich

Ebert Stiftung, Spotlight Report on Global

Migration (2022), available at: https://

spotlightreportmigration.org (last visited 21

December 2023); and see Rother (fn. 124), p. 119.

136See, e.g., the practice of civil society involve-

ment in the implementation of the UN Conven-

tion on the Elimination of All Forms of Discrimi-

nation (CEDAW): Mary S. Dairiam, CEDAW, Gen-

der andCulture, in: RawwindaBaksh/WendyHar-

court (ed.), The Oxford Handbook of Transna-

tional Feminist Movements, 2015, pp. 367-393

(386).

ernmental organizations are particularly

well positioned “to take the Compact back

home”137 and to ensure that the GCM’s

Objectives are interpreted in line with ex-

isting human rights obligations. Shadow

reports may help to make this link visible

and promote a human rights-based inter-

pretation of theGCM’sObjectives in public

discourse. First initiatives in this direction

already exist, including a handbook for

legal practitioners to use the GCM as an

interpretative tool.138

While these suggestions certainly do not

guarantee a significant impact of the GCM

in the future, they may nonetheless serve

as important steps to align it with the

general conditions allowing for an effec-

tive impact of soft-law instruments, and

thus to strengthen its human rights dimen-

sion.

III. Conclusions

The relationship between the GCM and

migration-related human rights treaties is

dynamic and open-ended. The Compact

has the potential both to strengthen and

to circumvent human rights law, at the

level of its substantive provisions as well

as at the institutional level.

At the substantive level, the abundance

of both general and specific references to

137Tennant/Wolff (fn. 97), p. 347.

138Immigration Law Practitioner’s Association,

Handbook for Legal Practitioners. Using the UN

Global Compact for Safe, Orderly and Regular

Migration as an Interpretative Tool, available

at: https://ilpa.org.uk/handbook-for-legal

-practitioners-using-the-un-global-compact

-for-safe-orderly-and-regular-migration-as-an

-interpretative-tool (last visited 21 December

2023).

https://spotlightreportmigration.org
https://spotlightreportmigration.org
https://ilpa.org.uk/handbook-for-legal-practitioners-using-the-un-global-compact-for-safe-orderly-and-regular-migration-as-an-interpretative-tool
https://ilpa.org.uk/handbook-for-legal-practitioners-using-the-un-global-compact-for-safe-orderly-and-regular-migration-as-an-interpretative-tool
https://ilpa.org.uk/handbook-for-legal-practitioners-using-the-un-global-compact-for-safe-orderly-and-regular-migration-as-an-interpretative-tool
https://ilpa.org.uk/handbook-for-legal-practitioners-using-the-un-global-compact-for-safe-orderly-and-regular-migration-as-an-interpretative-tool
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human rights lawmakes it easy to read the

Compact as a human rights instrument.

Legally speaking, there is nothing in the

text of the GCM that may legitimise a dero-

gation from obligations assumed under ex-

isting human rights treaties. However, it is

clear that the picture remains a somewhat

fragmented image of the human rights of

migrants. Moreover, the fact that the GCM

can be seen as a human rights document

does not preclude viewing it through its

other axes, as an instrument either geared

towards management or development, or

any combination of the axes. Much there-

fore depends on how the instrument will

be implemented in practice, which partic-

ular image will dominate the use of the

Compact on the ground. Implementation,

in turn, is determined by the institutional

and procedural dimension of the instru-

ment.

The review mechanism foreseen by the

Global Compact displays some promis-

ing elements with a view to facilitating a

human rights-based implementation, but

also some factors indicating the poten-

tial dominance of migration control over

migrants’ rights. While the review mech-

anism is well institutionalised within the

framework of the UN, it is so far predomi-

nantly State-led. Civil society has not yet

systematically been included in the review

process, although various actors have con-

sistently and partly successfully fought

for inclusion. To support a rights-based

implementation of the Compact, the GCM

review process could be made more effec-

tive by improving the template for State

reports and foreseeing shadow reporting

by NGOs. It would also benefit from an

alignment and cross-fertilisation with the

human rights treaty-based supervisory

mechanisms.

While both the reinforcing and the bypass-

ing dynamics can be at play at the same

time, steps can be taken with a view to

turning the kaleidoscope to the human

rights image: ultimately, dynamism is a

matter of practice.
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